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The author considers three aspects of the recently
published interim constitution for Scotland and
seeks to highlight possible lessons from Ireland’s
experience of framing and reforming its own consti-
tution.

Introduction

The Scottish government’s commitment to a
written constitution, contained in its White
Paper issued in November 2013,/ offered a
glimpse of what the constitutional arrangements
in an independent Scotland might look like. A
more detailed vision was brought into focus at
the beginning of the summer on 16 June with
the publication of the draft Scottish Indepen-
dence Bill. This draft Bill'”® sets out an interim
constitution which, if the “Yes Scotland”
campaign is victorious on 18 September, will
take effect on “Independence Day” scheduled
for 24 March 2016.While this is only an interim
constitution, and during the interim constitu-
tional period it is anticipated that it would “sit
alongside a refreshed and rewritten Scotland
Act”P! the Scottish government anticipates that
there may be “continuities and similarities”
between the interim constitution and a
permanent constitution.!! The Bill offers
insights into both the substantive terms of the
interim constitution and the process by which a
permanent written constitution will be drafted
following the Scottish Parliament elections in
May 2016. I will focus here on three aspects of
the interim constitution. The provisions
relating to rights, the related power of the
courts to judicially review legislation and,
finally, the process by which any permanent
written constitution will be drafted. Although
never a perfect constitution, the Irish constitu-
tion was “prescient” in many respects.”]
Drawing on the Irish experience of constitution-
al formation and reform, I will suggest here how
it might be invoked as a useful touchstone as the
constitutional changes on the horizon in
Scotland draw ever closer.

Key components of the interim
constitution

Among the key components in any written con-
stitution are those provisions that relate to
rights, the power of the courts to uphold those
rights and the forum in which this takes effect.
Sections 26-28 of the interim constitution are

devoted to rights. These provisions draw on the
panoply of protections offered by the European
Convention on Human Rights.[®! Section 28 is a
specific equality provision while s.29 imposes a
duty on the Scottish government and public
authorities to seek to safeguard, support and
promote the wellbeing of the children of
Scotland. Although not included in the rights
section of the interim constitution, s.24
envisages that directly effective EU law forms
part of Scots law.[”) It seems that this section at
least envisages that any protection afforded by
EU law treaties is also to be incorporated.

Sections 13-15 of the interim constitution
relate to matters juridical. Section 13 provides
for the independence of the judiciary while s.14
provides that the existing high courts, the Court
of Session and the High Court of Justiciary, will
be in their respective areas of competence “the
Supreme Court of Scotland”."®! Accordingly, no
appeal lies against the decisions of the Supreme
Court.[”) However, this statement of supremacy
does not affect the jurisdiction of the Court of
Justice or the European Union, the European
Court of Human Rights or any other court or
tribunal established under an international
agreement to which Scotland is a party.[w]
Finally, there is a general statement that the rule
of law continues to apply in Scotland and that
every person is subject to, and must act in
accordance with, that principle.'!!' The
suggestion appears to be that judges will be
given fundamental powers including the power
to review acts of the Scottish Parliament but the
precise scope of this power is not defined.*?!

Section 33 provides that the Scottish
Parliament must, as soon as possible after inde-
pendence day, make provision by Act of
Parliament for the establishment of an indepen-
dent constitutional convention. This body is to
be charged with the task of drawing up a written
constitution for agreement by or on behalf of the
people of Scotland."® The White Paper of
November 2013 tells us that the convention
would be “open, participative and inclusive” and
that the constitution “should be designed by the
people of Scotland, for the people of Scotland”.
The Bill leaves the membership of the
convention and its operational rules for the
Scottish Parliament to determine, including
“the procedure by which the written constitu-
tion prepared by the Convention is to be agreed
by or on behalf of the people”!!* while the White
Paper tells us that the Scottish government has
been looking at “international best practice”.
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All of this is, of course, a long way off from
taking effect for a whole range of reasons!®), not
least of which is the assumption that there will be
a yes vote in the referendum on 18 September.
Nevertheless, these developments have precipi-
tated a debate which has clear resonances with
that ongoing in Ireland. The purpose of this
short commentary is not to suggest a complete
transplantation of a constitution from a
different country and of a different era but
merely to highlight possible lessons from a
neighbouring country’s experience of framing
and reforming its constitution.

Formation of the Irish Constitution

Ireland has had two separate constitutions since
it obtained independence from the United
Kingdom in 1921. The Irish Free State Constitu-
tion was enacted in 1922 following the end of the
Irish War for Independence and the signing of
the Anglo-Irish Treaty of 1921. The 1922 consti-
tution did not receive wide support from the
general population owing to procedural and
substantive issues. Its enactment ultimately
instigated a civil war in Ireland. The 1937 consti-
tution, known as Bunreacht na hEireann, was
the first constitution ever adopted by a popular
vote in a simple majority referendum on 2 July
1937 and it entered into force on 29 December
1937.11%) The 1937 constitution borrowed heavily
from continental European constitutions, most
notably the Weimer Constitution of 1919, and
the USA!" and it has been described as repre-
senting “a visible outward symbol of nation-
building, something to set Ireland apart from
its colonial past”.[lg]

Although Ireland has amended its constitu-
tion over 25 times since 1937, mostly within the
last 30 years, this constitution still exists. The
Scottish government’s commitment to the idea
of sovereignty™! was also the driving concept
behind Bunreacht na hEireann.®® This
concept is articulated in the 1937 constitution
which clearly recognises the supreme authority
of the people, and not the dominance of the
state over its citizens.”’! This emphasis on
legally enforceable rights with a corresponding
obligation on the state to guarantee and defend
those rights was entirely at odds with the
prevailing political climate across continental
Europe in which human rights were not a
priority. The late Walsh J writing extrajudicially
stated that the constitution “[i]s not simply a
composition of exhortations or aspirations
which it is hoped will be followed, it is the basic
law which distributes powers and imposes obli-
gations and guarantees rights and which binds

the People together with the strongest of moral
and legal chains”.[??!

Fundamental rights in the Irish Constitu-

tion

Two of the great strengths of Ireland’s constitu-
tion may be said to lie in its commitment to
fundamental rights and the corresponding
power of its judicial review provision. Five of
the 50 articles of the constitution are devoted to
fundamental rights. The fundamental rights are
equality, liberty, family, education and children,
the home, free speech, religion and freedom of
thought and property.?> The inclusion of fun-
damental rights represented a radical break
from English constitutional doctrine as
enunciated by Blackstone and Dicey.?*! A
further source of rights was discovered in the
landmark case of Ryan v Arttorney General®’
where Kenny ] interpreted arts 40.3.1°-
40.3.3°2%] a5 guaranteeing the right to bodily
integrity, a right which is not explicitly referred
to in the text. These articles form the basis of
the powerful constitutional doctrine of une-
numerated rights and they, in and of
themselves, have generated a rich seam of
caselaw.®” Unlike the South African Constitu-
tion which incorporates an extensive list of
directly enforceable socio-economic rights,?®
the protection of socio-economic rights in the
Irish Constitution is weak.”?! Article 452"
deals with the directive principles of social
policy and it has been suggested that the
drafters of the constitution came up with this
provision as the ultimate compromise regarding
the protection of socio-economic rights.?!
Although unsuccessful in practice in Ireland,
these principles have found their way into other
constitutions.?? The principles set out in this
article are directed to the Oireachtas and are
explicitly non-justiciable in any court of law.
The first major attempt to invoke the constitu-
tion in the domain of socio-economic rights
was O’ Reilly v Limerick Corporation.”! In this
case, members of the travelling community
complained that their squalid living conditions
constituted a breach of their constitutional
rights. Drawing on the distinction between dis-
tributive justice, which was understood to relate
to the allocation of common goods and burdens
within society, and commutative justice, which
was understood to relate to an adjudication on
legal rights, Costello J considered that the case
presented a non- justiciable political controversy
and that the courts had no role in adjudicating
upon the manner in which the nation’s wealth
had been distributed because this was a solely a
matter for the government. Central to this
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reasoning, of course, is the high constitutional
doctrine of the separation of powers.

These issues raised in the context of socio-
economic rights formed the backdrop to discus-
sions in hundreds of actions dealing with a huge
range of educational issues ranging from the
treatment of children with special needs to the
construction of special regimes for disruptive
and unruly children. The result was a whole
range of novel court orders ranging from fixing
the appropriate pupil/teacher ratio in special
schools to directing the government to build
secure units for disturbed juveniles. Although
based on arts 42.4 and 42.5,°% one of the funda-
mental rights provisions, these cases reveal how
a full blown socio-economic right would work in
practice.>!

Judicial review in the Irish Constitution
Another great strength of Bunreacht na
hEireann is art.34.3.2°.5% This article expressly
confers upon the High Court and the Supreme
Court the power to review the constitutionality
of legislation. This represented a marked break
from the British tradition of parliamentary
sovereignty that dominated in Ireland until the
enactment of the constitution. The importance
of the judicial role in interpreting a constitution
in its time to reflect the needs of the people it
serves has been widely acknowledged.”” In the
period since the constitution has been enacted
there have been over 75 declarations that
particular laws and rules were unconstitution-
al®® and we saw here the capacity for judicial
activism to respond to changing societal needs
in the areas of unenumerated rights and to a
limited extent in the context of socio economic
rights. Although this provision was influenced
by the USA, the United States Constitution of
1788 did not explicitly provide for this jurisdic-
tion and the power of constitutional review of
Acts of Congress was not asserted until the case
of Marbury v Madison®®! by Marshall CJ who
explained that “[i]t is emphatically the province
and duty of the judicial department to say what
the law is. Those who apply the rule to particular
cases must, of necessity expound and interpret
that rule. If two laws conflict with each other,
the courts must decide on the operation of
each.”*! As Denham CJ has noted of the Irish
Constitution this “was a visionary approach to a
democracy with three organs of State, where the
Superior Courts were entrusted with judicial
review of legislation” [*!)

Article 34 of the constitution rigidly provides
for a Supreme Court and a High Court and
establishes the essential constitutional responsi-
bilities of these courts. Denham CJ has

advocated the establishment of a Court of
Appeal set between the High Court and the
Supreme Court which would free up the
Supreme Court to focus on cases relating to con-
stitutional law or cases of exceptional public
importance. Although there 1is archival
evidence which has recently come to light which
suggests that the drafters*? were considering
the possibility of a constitutional court with
exclusive jurisdiction to determine the validity
of any law having regard to the provisions of the
constitution, this did not materialise and has
been viewed as “missed opportunity”.**! While
this proposal would have been a major change
for a common law jurisdiction, it is synonymous
with the civil law tradition and arguably, one that
would fit with the Scottish mixed legal system.

The Convention on the Irish Constitution
The constitution has been a central feature of
the Irish legal system and the verdict of one of
Ireland’s leading constitutional scholars was
that the constitution produced results which
were, on the whole, “beneficial, rational, pro-
gressive and fair>**! However, over the
decades, Ireland has experienced many
economic and social changes.[45] Critics of the
constitution have underscored sexist attitudes
enshrined in art.41.2!* as well as concerns over
the non-incorporation of treaties into domestic
law and the constitution’s silence on the rights
of children.”*”) Running in parallel has been a
growing political consensus for constitutional
change. When Fine Gael and the Labour party
formed a coalition government in 2011 the
government promised to “establish a constitu-
tional convention to consider comprehensive
constitutional reform ... and report within 12
months”. The coalition’s programme focussed
on six specific constitutional reform issues!*®]
and it left open the possibility that the
convention could recommend other relevant
amendments. Following input from the Irish
political science community highlighting the
importance of involving citizens in the constitu-
tional reform process, Parliament voted in July
2012 to establish “the Convention on the Consti-
tution”.

The demographic make up of the group was
designed to reflect that of Ireland generally with
a fixed number of members taken from different
age groups, sex, region, social class and occupa-
tional status. Initially the names of the citizen
members were kept secret because of the danger
of exposing the members to lobby groups but in
response to public criticism, the names and the
areas in which the convention members lived
were released. A convention website was created
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which allowed for input from the general public
but public interest groups were specifically
excluded by Parliament on the basis that they
constituted “special interests”. The discussions
of the various different meetings of the
convention were streamed.

There was one inaugural meeting of the
convention on 1 December 2012 followed by
nine sessions in 2013 through to December 1
2013. The convention also held nine regional
meetings in October and November of 2013 and
members of the public were informed about
these regional meetings by means of a Facebook
page. Parliament mandated the convention to
consider eight specific issues.[*®) Parliament
also indicated that it was not obliged to proceed
with any amendment proposal, but promised to
respond formally to each recommendation and
to debate it in the parliament within four
months of submission. It is for the government
to decide whether or not to support each report
on an individual basis and each reform proposal
will also require an individual referendum vote.

Within several weeks of each meeting, the
convention released reports that provided
background on each reform proposal it
discussed during the meeting. The meeting
reports included summaries of each meeting;
convention recommendations; internal voting
results; meeting agendas; expert presentations;
and summaries of convention discussions on
particular reform proposals. The convention
used several different approaches in considering
reform topics and in preparing its own recom-
mendations. For issues involving greater
complexity®®, the convention took longer and,
when appropriate, it used the ballot system to
eliminate options with a view to focussing its
ultimate proposals while in another case
following the hearing of expert testimony, the
convention chose to debate a recommendation
and opted to make a new recommendation.®!

In its Second Report®? the Constitutional
Convention was required to consider two
matters both of which related to the role of
women in Irish life. These discussions focussed
on arts 41.2 and 40 of the constitution. First, the
convention had to consider whether to amend
the clause on women in the home enshrined in
art.41.2 and second, how best to encourage
greater participation of women in public life
and increase the participation of women in
politics. Article 41.2.1° provides that “the State
recognises that by her life within the home,
woman gives to the State a support without
which the common good cannot be achieved”. A
majority of the convention members favoured

changing art.41.2 to make it “gender neutral”
and made the further recommendation to
include “other carers in the home”®® and “to
include carers beyond the home”P* In his
statement to the Dail, the Minister for Justice
Equality and Defence, Alan Shatter, TD
supported this approach and recognised that
“[wlhile women have always played a central
role in the family, over 975,000 women are now
also active in the labour market. Of these, over
500,000 have children and therefore additional
caring responsibilities. A further significant
number of adults, both men and women, have
caring responsibilities for older parents and
other adult dependents.”[ss] On a continuum, a
majority of participants at the convention also
recommended that the state should offer a
“reasonable level of support” to ensure that
those to whom the newly constructed
amendment should apply “shall not be oblisffed
by economic necessity to engage in labour”®
In response to the second matter on the issue of
participation, a majority of the convention
members recommended that the constitution
should be amended to include an explicit
provision on gender equality.®”! The question
whether the constitution ought to place a duty
on the State to take positive action to enhance
women’s participation in politics and public life
was narrowly defeated™® but a significant
majority recommended more government
action in this area.®® A sizeable majority were
of the view that the text of the entire constitution
should be amended to include gender inclusive
language.[6°]

The Parliament also authorised the
convention to  consider “Any  Other
Amendments.” Economic, Social and Cultural
Rights was one of two topics the convention
members selected. A large majority[61] favoured
changes to the constitution in order to
strengthen the protection of the ESC rights. A
minority[62] of the convention members recom-
mended that the issue be referred elsewhere for
further consideration of the implications of
possible reforms. The convention also recom-
mended that there should be a constitutional
provision that the state would progressively
realise ESC rights, subject to maximum
available resources, that this duty would be
cognisable by the courts, and that the provision
would not diminish the level of protection
already afforded in the constitution. The
convention identified a number of specific
rights including housing, social security, rights
for those with disabilities, healthcare and
language and cultural rights which it recom-
mended should be enumerated in the
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constitution.!®® While this constitutional reform
process is unique to Ireland’s history and
culture, it has been treated seriously by the
government and the Irish people and it has
been offered as a good model of deliberative
democracy®¥ and a template for parties consid-
ering similar efforts elsewhere.!®]

Conclusion

As the 18 September deadline draws closer, the
public demand for greater clarity and certainty
is ever more pressing. The interim constitution
is a first step towards formulating a written con-
stitution. I isolated here three basic yet key
aspects of a constitution which require careful
consideration: those provisions relating to
rights, their enforcement and the forum in
which this takes effect. Irish society and legal
landscape has changed almost beyond recogni-
tion since 1937, and although never perfect,
Bunreacht na hEireann has much to offer in
terms of the general approach to protecting
rights both enumerated and unenumerated.
Taken together with the willingness of the
judiciary to assume the mantle of interpreting
the constitution, its vibrancy has been ensured.
Equally, its strong judicial review provision has
been much lauded. The lack of a constitutional
court, by contrast, is a source of some regret in
Ireland and it may well be that this negative
Irish experience will inform future debate in
Scotland resulting in suitable provision in any
future written constitution. The provision in
the Bill to engage an independent constitutional
convention is a welcome prospect. As the Irish
experience has demonstrated, a country’s
written constitution is not the preserve of any
one sector of society. The form of the Irish Con-
stitutional Convention appears to have worked
well and the participation of members of the
public has resulted in considered and
meaningful proposals for reforming key aspects
of the Irish Constitution.

These are truly interesting times to be a
member of civil society in Scotland and,
whatever the result on 18 September, the debate
on independence has raised questions of consti-
tutional reform which, at some level, look likely
to shape the future of Scotland for some time to
come.

[I would like to thank Professor Stephen
Tierney. The usual caveats apply.]
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Appointments

Law Reform

Judicial Complaints Reviewer

Justice Secretary Kenny MacAskill has
announced the appointment of Gillian
Thompson OBE as the second Judicial
Complaints Reviewer. The appointment will be
for a period of three years from 1 September
2014 to 31 August 2017 and has been made with
the approval of the Lord President, Lord Gill.

_O_

Report on trust law

The Scottish Law Commission has published a
report recommending substantial reform of the
law of trusts in Scotland.

Copies of the report are available online at
http://www.scotlawcom.gov.uk/news/trust-rep
ort/. Further information can be obtained by
contacting Charles Garland, Scottish Law
Commission, 140 Causewayside, Edinburgh
EHO 1PR, tel 0131 668 2131, fax 0131 662 4900,
email info@scotlawcom.gsi.gov.uk.
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